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The appellee respectfully petitions the Court for 
a rehearing on the grounds hereinafter set forth. 


I 


The factual errors permeating the delivered 
opinion apparently stem from the Court’s reliance 
on the false and misleading statements appearing in 
an uncorroborated affidavit of a Mr. Weiser, counsel 
for Dragor (R. 17). 


The delivered opinion of this Court asserts that: 
“The stipulations dismissing the two Arizona 
suits, called for by the settlement agree- 
ment, were executed in New York and there- 
after filed in Arizona.” 


The truth is that while the settlement agreement 
and promissory note were executed by Dragor in 
New York on October 3, 1963, concurrently there- 
with the stipulation of dismissal were prepared by 
counsel for Dragor in Phoenix, Arizona, executed 
by Arizona counsel for the parties, and tendered to 
Judge Walsh on October 3, 1963, and an order was 
entered at Tucson, Arizona, on that same day, dis- 
missing the cases. Certified copies of these orders are 
filed herewith. 


It is thus seen that the intention of the parties in 
providing for delivery of stipulations of dismissal 
was to effectuate the dismissal with prejudice of 
both actions, simultaneously with and as an integral 
part of the settlement agreement. This completely 
removes the foundation for the language in the de- 
livered opinion that: 


“The stipulations dismissing the Arizona 
suits were executed in New York but filed in 
Arizona. Such filing was long prior to Sep- 


tember 30, L964, when, Union asserts, Dragor 
committed the breaches sued upon. The filing 
of these dismissals constitutes an isolated 
Inconsequential act having no legal signifi- 
eance dn this law suit.” (leémphasis added) 


The delivered opinion contains a further mis- 
statement, again apparently based upon the Weiser 
affidavit : 


“No contention raised mn Union's complaint 
or Dragor’s answer brings into question any 
issue of fact or law pertaining to the former 
dealings between these parties in Arizona.” 


It is apparent that the set-off and counter clan 
Mled as part of the answer dves bring into question 
issucs of fact pertaining to the former dealings be- 
tween these parties in Arizona. Prior transactions 
between these parties involved the construction of 
nussile bases in ‘Pucson, Arizona, in the course of 
which Union and Dragor acquired claims against the 
government and Fluor, the prime contractor, arising 
out of the missile base contract. The settlement agree- 
ment expressly provides for the prosecution by Union 
of claim “arising out of the Titan IT Davis-Monthan 
Air Force Base Contract No. DA-04-548-IENG-42, 
whether such sums sholl arise from Claim of Union, 
Le-\¥ ABD... or otherwise...” (R. 100) 


The counter clan charges that Union changed, 
altered, and dilatomly, inefficiently, and negligently 
asserted such ¢lanns for work done by the parties in 
Tueson, Arizona, so as to damage Dragor in a sum 
not less than a million dollars (R. 102-104). Clearly 
the counterclaim “brings mto question” an issue of 
fact “pertaiming to the former dealings between these 
parties in Arizona.” The allegation that the claims 
were nushandled and misasserted will of necessity 
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require evidence as to proper performance of the 
work in Arizona, the cost of such work, the contrac- 
tual relations between all of the parties to such work, 
and other pertinent factors in order to determine the 
nature of the claims and whether they have been com- 
petently and diligently asserted. The former dealings 
between the parties in Arizona are of prime im- 
portance in making these determinations. 


The alleged breach of the covenant not to sue 
—asserted in the counterclaim was alleged to have 
occurred in Arizona during the trial of an action 
pending in Arizona, and the facts forming a basis for 
detevinining whether or not the breach occurred were 
to be found solely and exclusively in the records of 
an Arizona court. Moreover, the issue could be best 
determined by Judge Walsh who had heard all 
aspects of the Arizona controversy. 


Moreover, Dragor asserts that its counterclaim 
arises out of the same transaction as the settlement 
contract sued on and therefore is a compulsory coun- 
terclaim (R. 105). If so, under this Court’s decision 
that Union must sue in New York or Delaware, then 
the counterclaim must be litigated in a court far dis- 
tant from the place where the work was done. 


Judge Walsh was thoroughly familiar with the liti- 
gation involving the missile base contracts.'He had 
aright to ignore the uncorroborated Weiser affidavit 
as false. It was therefore the duty of the appellant 
to file a record sufficient to demonstrate whether or 


1 The District Court could take judicial notice of these other actions as they 
were referred to in the pleadings in this cause and represent related litigation. 
Lowe v. McDonald, 221 F.2d 228 (9th Cir. 1955); Freshman y. Atkins, 
46 S. Ct. 41, 269 U.S. 121, 70 L. Ed. 193 (1925). And this Court will take 
judicial notice thereof, the District Court having done so. Kalimin v. Liberty 
Mutual Fire Insurance Co., 300 F.2d 547 (2nd Cir., 1962). 
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not the District Court erred in so holding under pen- 
alty of dismissal of the appeal 7. V. 7. Corp. vs. 
Basihko, 257 F. 2nd 185 (D. C. 1958). Dragor had 
Cull knowledge of the related litigation and should 
have brought the onginal reeords thereof to this Court 
orat least given an accurate account thereof. It’s fac- 
tual maccuracies should not be permitted to sueceed 
in leading this Court into error even though dis- 
eovered on rehearing. American Chemical Paint Co. 
ve Dow Chemical Co., 164 F 2nd 208 (6th Cir., 1947). 


{] 


The District Court, in upholding jurisdiction, 
found as a fact that the contractural obligations as- 
serted in the complaint and ecounterelain were con- 
tracts “involving business done ...1in Arizona.” Judge 
Walsh was famihar with the multi-million dollar 
missile base contracts, their performanee by the vari- 
ous parties, the litigation and settlement, and the en- 
tire background of the controversy. His finding that 
these contracts were contracts “involving business 
done” by Dragor in Arizona should not be disregarded 
by this Court as though it were free to determine 
factual issues de novo. 


Ii] 


The Court erred in holding, in effeet, that 
the mere fact that the settlement agreement and note 
were executed in New York makes this transaction 
between the parties exclusively a New York transac- 
tion. The fact that the instruments were signed in 
New York by Dragor is purely fortuitous, resulting 
from the fact that Isbrandtsen, the surety, (R. 8) 
was in New York, and Union required his guarantee 
as part of the transaction, Nothing in the record 
shows that the parties intended the transaetion to 
hea New York transaction.? Union had no connection 
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with New York, and Union was in full control of the 
settlement. Dragor was in stringent financial condi- 
tion (R. 83), was being forced to trial on Union’s 
action, and did not dare bring on its own suit against 
Union because that action was totally without merit. 


2 The Agreement and note contain no reference whatsoever to New York, 
and the note by its terms is to be construed according to Illinois law (R.5). 


IV 


This court also erroneously assumes that because 
Dragor gave Union a promissory note, executed in 
New York, that thereby Dragor ceased to be a debtor 
and that Union was no longer a creditor. The settle- 
ment papers provide that the note was to be construed 
in accord with Illinois law (R. 11). That Union was 
a ereditor under Illinois law is shown by the case of 
Superior Plating Co. v. Art Metals Crafts Co., 218 
Til. App. 148, 150. 


This Court has further overlooked the fact that 
Dragor had appointed C. T. Corporation as its agent 
for the acceptance of service of process and that such 
appointment had never been revoked either by any 
act of Dragor’s or by any act of the State of Arizona, 
because the permission granted Dragor to withdraw 
from Arizona excepted from its terms Dragor’s 
creditors.* 


3 ‘Defendant further argues that since process was not served until some 
nine months after defendant’s activities in the state ceased, the defendant 
was not doing business in Iowa at the time of service of notice and that 
service could not be made upon it in June of 1953. This contention is not 
sound. A foreign corporation which has ceased to do business in a state is 
still subject to service of process in suits on causes of action which arose 
out of business carried on by the defendant in the state. 20 C. J. S., Corpor- 
atioons, S 1920, p. 170; Zendle v. Garfield, 29 F 2d 415; Kelly v. Johnson 
Nut Co., 38 F. 2d 177; Elk River Coal & Lumber Co. v. Funk, 222 Iowa 
1222, V10cA, Le Ree ras.” 
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CONCLUSION 


We respectfully suggest that this Court has de- 
parted from its proper function as a reviewing court 
and has attempted to deal with factual situations de 
novo without having before it the entire record. We 
further suggest that, beeause of the importance of the 
legal preeedent here involved, this matter should be 
reheard by this Court, and the Court should defer a 
final decision in this case until it has had an oppor- 
tunity to examine the entire record which will be 
presented to this Court in the appeal from the judg- 
ment entered against Dragor on the counterclaim. 


We submit, therefore, that this Court, for 
reasons set forth above, should either grant a re- 
hearimg in the instant case, or take the petition for 
rehearing under advisement and reserve a decision 
thereon until after a hearing has been had on the ap- 
peal from the judgment entered against Dragor on 
the counterclaim. 


Respectfully submitted, 
THOMAS C. McCONNELL 
BOYLE, BILBY, THOMPSON & 


“Attorneys for Appellee 
Ninth Floor Valley National Bldg. 
Tueson, Arizona 


CERTIFIED 
1 hereby certify that in my judgment the fore- 
soing motion for rehearing is well founded, and that 
it is not interposed for delay. 
HAROLD C. WARNOCK 
Counsel for Appellee 
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